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Assigning an Arbitrary Value to Non-Par Value Stock 
for Purposes of Corporation Franchise Taxes. 


The United States Supreme Court on May 13, 1929, af- 
firmed the judgment of the court below (digested in THE 
Journat for January, 1929, at page 329) in International 
Shoe Co. vs. Shartel, Attorney General of Missouri, in 
which case the constitutionality of the Missouri corporation 
franchise tax law, as applied to foreign corporations, was as- 
sailed because, inter alia, the statute, providing as it does 
that for the purposes of the tax each share of non-par value 
stock shall be considered the equivalent of a share having a 
par valve of $100, results in a denial of the equal protection 
of the laws (Fourteenth Amendment to the Federal Consti- 
tution). The tax on both domestic and foreign corporations 
is at the rate of 1/20 of 1 per cent on the value of the out- 
standing capital stock and surplus employed in the state. The 
Court sustains the tax in every particular, and, after stating 
that no foundation was laid for assailing the particular tax 
claimed as so excessive as to violate the due process clause, 
says, in connection with the arbitrary valuation of non-par 
value stock, that assigning a specific value to the non-par 
stock, and applying to it the rate applicable to par value stock 
results in no unconstitutional inequalities and does not op- 
erate to tax property without the state. The Court refers 
to its “reasons stated more at length” in its opinion in the 
Latrobe case (page 450, New York, herein), decided the 


same day. 
awn, 
President. 
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The Stock Transfer Guide and Service 
(official guide of The New York Stock 
Transfer Association) is used by practi- 
cally all leading transfer agents as a check 
on what should be required before your 
transfer is made on the company’s books. 
Therefore when you consult the same Ser- 
vice before forwarding the certificate for 
transfer it enables you to take in advance 
exactly the measures which the transfer 
agent, when he receives your request, will 
look to see taken. Write for details to 
any office of The Corporation Trust Com- 
pany. 
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The Corporation Journal is published by The Corporation Trust 
Company monthly, except in July, August and September. Its purpose is 
to provide, in systematic and convenient form, brief digests of significant 
current decisions of the courts, and the more important regulations, 
rulings or opinions of official bodies, which have a bearing on the 
organization, maintenance, conduct, regulation, or taxation of business 
corporations. It will be mailed regularly, postpaid and without charge, 
to lawyers, accountants, corporation officials, and others interested in 
corporation matters, upon written request to any of the company’s offices 
(see next page). 

When it is desired to preserve the Journal in a permanent jfile, a 
special ring binder will be furnished at cost ($2) and thereafter, before 
mailing, each copy will be punched to fit the binder. 
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Being incorporated under the 

lew’ of New York, and its affilia 
company incorporated under the Trust 
Company Law of New Jersey, the 
combined assets always approximating 
a million dollars, this company — 
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Ineffectual Charter 


Provisions Because 


Contrary to Statutory Provisions 


An interesting decision is re- 
ported from North Carolina be- 
cause illustrating the necessity for 
great care, based on knowledge and 
experience, in framing a corpora- 
tion’s charter since its acceptance by 
the state authorities does not stamp 
it as being valid in all of its par- 
ticulars, and because suggesting the 
possibility of serious consequences 
flowing from some invalidity not 
only because of resulting inability 
on the part of a corporation to ful- 
fill its purported contract with its 
stockholders, but otherwise. In the 
instant case (Ellington vs. Raleigh 
Building Supply Co., 147 S. E. 307) 
the latter phase is not present. The 
charter of the North Carolina cor- 
poration here involved provides that 
the holders of preferred stock shall 
have a first lien on certain real 
estate. On the face of the preferred 
stock certificates appears a refer- 
ence to the charter provision. A 
state statute provides that in case 
of insolvency, the corporation’s 
debts or other liabilities shall be paid 
in preference to the preferred stock. 
The corporation became insolvent 
and in a proceeding to-wind up its 


affairs a preferred stockholder’s 
claim to priority over general cred- 
itors (to the extent of the realty 
covered by the charter provision) 
was denied. 


On appeal, the Supreme Court of 
North Carolina in affirming says, 
inter alia: “When a statute gives the 
preferred stock a prior lien as to 
creditors or makes a preferred 
stockholder a creditor, then other 
creditors are bound by the statute, 
but in this state there are no such 
statutes, but the statute is to the 
contrary. The charter could not 
give this preference in the teeth of 
the clear language of the statute. 
So, even if the charter was in the 
nature of a mortgage, and duly pro- 
bated and recorded, the status of the 
preferred stockholder was not that 
of a creditor, and the preferred 
stockholder would not have prefer- 
ence under the statute as against a 
creditor. Because the charter is is- 
sued by the Secretary of State gives 
no special efficacy, but the provis- 
ions of the charter must be subject 
to the statute as written. Water 
cannot rise above its source.” 
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Domestic Corporations 


Delaware. 


On the relationship of a parent corporation and its subsidiary. 
In the June, 1928, JourNAL, page 199, the lower court’s decision in this 
case was digested as follows. “Action in patent infringement against 
a Delaware corporation and its California subsidiary. The latter by 
whom the infringing acts were alleged to have been committed, was not 
served and did not appear. The Delaware company answered, disclaim- 
ing any contributory infringement or any liability for any infringing 
acts of its California subsidiary. The United States District Court, 
District of Delaware, dismisses the bill, being unable to find from the 
testimony that the Delaware corporation went beyond the authority 
with which it is legally vested by its relations of stockholder and cred- 
itor, or that the facts are sufficient to convert those relations into the 
legal relationship of agency or alter ego, or that it is a joint or contribu- 
tory infringer. Citing many cases the court says that the general rule 
of law is well settled that neither ownership, alone, of capital stock in 
one corporation by another, nor identity of officers creates an identity 
of corporate interest between the two companies; that notwithstanding 
identity of stock ownership and close affiliation and management, dis- 
tinct corporation must, for some purposes at least, be regarded as sepa- 
rate corporations; that common officers, directors, and stockholders do 
not alone make one corporation liable for the infringing acts of another ; 
that the loan of money by one corporation to another does not make 
the borrower the agent of the lender, or the business and acts of the 
debtor the acts and business of the creditor; but such relationships are 
not to be ignored and if by such means or otherwise the subsidiary be- 
comes a mere agency or department of the holding company or is used 
to perpetuate fraud, justify wrong, etc., the holding company cannot 
escape liability for the acts of the subsidiary and under such circum- 
stances ‘courts of equity will not permit mere form to defeat justice 
and will deal with the substance of the transaction as if separate cor- 
porate entities did not exist.’”” The United States Circuit Court of 
Appeals, Third Circuit, affirms the decree dismissing the bill, referring 
particularly to the reasoning of the trial judge in his opinion (24 F. 
(2d) 718). Owl Fumigating Corporation vs. California Cyanide Co., 
Inc., 30 F. (2d) 812. Charles F. Curley, of Wilmington, Del. (Richard 
B. Cavanagh, Harry C. Bierman, and Livingston Gifford, all of New 
York City, of counsel), for appellant. John F. Neary and Dean S. 
Edmonds, both of New York City, for appellee. 


Federal. 


Trade-marks and trade-names, and unfair competition. As was 
stated in the digest in THe Journat for November, 1928, page 270, 
of the decision of the Ohio Supreme Court in this case, “One question 
here, involving the construction and application of the Federal Trade 
. Mark Act of 1905, particularly § 16, is ‘whether the plaintiff’s registra- 
tion of its trade-mark and the rights secured to it thereby serve to pro- 
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tect it in territory in advance of the actual extension and establishment 
of its trade there.’” The court expressed its opinion “that the purpose 
and effect of this statute was to project the trade-mark rights of the 
registrant and owner thereof into all the states even in advance of the 
establishment of trade therein, and to afford full protection to such reg- 
istrant and owner.” The United States Supreme Court (April 8, 

i 1929) reverses the judgment saying that the protection afforded by the 
Federal Trade Mark Act is when the mark is used in interstate (or 
foreign or Indian Tribes) commerce, and that “Neither authority nor 
the plain words of the Act allow a remedy upon it for infringing a 
trade mark registered under it, within the limits of a State and not 
affecting the commerce named. More obviously still it does not en- 
large common law rights within a State where the mark has not been 
used.” U. S. Printing and Lithograph Company vs. Griggs, Cooper 
and Company, 49 Sup. Ct. 267. Walter F. Murray and Frank F. Dins- 

' more, both of Cincinnati, Ohio, for petitioner. E. H. Morphy and 
C. W. Cummins, both of St. Paul, Minn., for respondent. 


Georgia. 


Unanimous consent of stockholders required to permit an in- 
crease in capitalization. In its original charter power is granted to 
the corporation here involved to “apply for amendments” to its charter, 
“by a vote of a majority of the stockholders outstanding at the time.” 
The Supreme Court of Georgia asks—does this “include the power to 
make a vital, radical, or fundamental amendment to the charter by a 
vote of only a majority of the stockholders?” By virtue of resolu- 
tions unanimously adopted at a stockholders meeting at which more 
than two-thirds of its stockholders, both common and preferred, were 
present or represented by proxy, the corporation made application to the 
Superior Court for an amendment to its charter authorizing an increase 
in capital with certain exchange options. The plaintiff stockholder 
made objection to the proposed change in capital structure and prayed 
the court for an injunction, stating in her prayer that the amendment 
sought was of such a vital, fundamental, and radical nature as re- 
quired unanimous consent of all the stockholders. The Georgia Su- 
‘preme Court, reversing the court below which granted the amendments, 
with one exception, and denied the prayer for an injunction, holds that 
a vital, fundamental, and radical amendment may not be granted except 
by unanimous consent even though the charter provides for permission 
to apply for amendment by action of a majority of the stockholders 
and that an increase in capitalization is such an amendment. McKenzie 
vs. Guaranteed Bond & Mortgage Co. et al., 147 S. E. 102. Geo. M. 
Wilson and Pearce Matthews, both of Atlanta, for plaintiff in error. 
Morris, Hawkins & Wallace, of Marietta, for defendants in error. 


Kentucky. 


Liability of stockholders to creditors of corporation distributing 
all of its assets to the stockholders. Here, a water company sold 
its plant and all fixtures and appliances to a city and thereafter distrib- 
uted to its stockholders the proceeds of the sale after paying certain 


secrets 


es 
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obligations. A bond of indemnity was given providing that the water 
company should pay all of its obligations. One creditor, who was not 
paid, brought suit against the company and recovered judgment; exe- 
cution was issued on the judgment but it was returned “no property 
found.” Thereupon this action was brought against the distributee 
stockholders.. The Court of Appeals of Kentucky, reversing the judg- 
ment below and directing a judgment for plaintiff-appellant, says: “The 
rule is well settled ‘that stockholders who divide up and convert to their 
own use corporate assets without paying its debts must respond per- 
sonally to creditors to the extent of the value of the corporate assets 
thus wrongfully received by them.’ Martin vs. City of Lexington, 
183 Ky. 715, 210 S. W. 484.” The court further says that the creditor 
might sue on the bond but it is not required to do so, and holds liable a 
stockholder who had entered into a contract for the sale of his stock 
but who at the time of the sale to the city and also at the time of the 
distribution, apparently, was still the stockholder of record and who 
had not then made delivery of the stock because he had not then been 
paid therefor. Wallace & Tiernan Co. vs. Davis et al., 11 S. W. (2d) 
990. Wilson & Wilson, of Hazard, for appellant. B. P. Wooton and 
E. C. Wooton, both of Hazard, for appellees. 


Louisiana. 


Voluntary payments of a non-enforceable assessment is not re- 
coverable by stockholder as loan to corporation. Money paid in to 
a corporation by stockholders following a call, made in accordance with 
a resolution of the board of directors, for a 10 per cent assessment, 
there accompanying the call a statement that any payments made would 
be voluntary and that the assessment could not be enforced legally, is not 
recoverable by a contributor on the theory that the money was loaned 
and was repayable on demand. So holds the Court of Appeals of Lou- 
isiana (Orleans), reversing the judgment of the court below. Dalton 
vs. National Life, Health & Accident Ins. Co., 119 So. 439. Walter 
W. Wright, of New Orleans, for appellant. L. R. Hoover, of New 
Orleans, for appellee. 


Rights of pledgee of stock before maturity of loan for which the 
stock was given in pledge. This is an action in mandamus to com- 
pel a corporation to issue to the pledgee a certificate of stock in his 
name in exchange for a certificate held by him as pledgee. The pledgee 
holds a separate irrevocable power of attorney for the transfer of the 
stock. The plaintiff urges the Uniform Stock Transfer Law. The 
Supreme Court of Louisiana affirms the judgment below saying that 
the applicable provisions of that statute are for the protection of third 
parties and holds “that it was never intended that as against the true 
owner, the holder of a stock certificate under a contract of pledgee, 
should have and enjoy all the rights of ownership conferred by the 
statute on a purchaser, before the maturity of the debt for which the 
stock was given in pledge.” The court specifically disclaims any in- 

tention to “abridge, restrict, or in any manner limit the provisions of 
the uniform transfer statute in so far as such provisions apply to third 
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parties who acquire under proper indorsement and delivery from the 
holder and apparent owner” but merely holds “that a pledgee, even 
though he is in possession of an irrevocable power of attorney, has 
no right of ownership conferred upon him, and has not the legal right 
to have the stock transferred to him unless and until the maturity of 
his debt for which the stock is given in pledge.” Chappuis vs. Spencer, 
et al., 119 So. 697. Abner C. Chappuis, of Rayne, and Delvaille H. 
Theard, of New Orleans, for appellant. Lemle, Moreno & Lemle and 
Thomas E. Furlow, all of New Orleans, for appellee. 


Liability of “drive-it-yourself” companies to damages on ac- 
count of injuries due to negligence of the renter. Here, not long 
after the renting of the car, the renter ran into and injured the plain- 
tiff, under circumstances that clearly involved him with responsibility 
for the accident, and resulting damages. Action is against the renting 
“drive-it-yourself” company. The Court of Appeals of Louisiana (Or- 
leans), reversing the court below, allows damages in the amount of 
$1,250, with legal interest thereon, and all costs, and says: “We have 
no hesitancy in concluding, without the aid of any direct authority of 
this jurisdiction before us, that the owner of an automobile who rents 
it to a drunken driver or to a driver approaching that condition is negli- 
gent and responsible in damages for injuries sustained by a pedestrian 
due to the negligence of the driver, upon the principle that one who 
intrusts to incompetent hands a dangerous agency is responsible for 
the mischief due to the incompetent operation of the machine.” Baader 
vs. Driverless Cars, Inc., 120 So. 515. Monroe & Lemann and Nicho- 
las Callan, all of New Orleans, for appellant. Alexis Brian, of New 
Orleans, for appellee. 


Massachusetts. 


By-laws, as to third persons, are private regulations. In this case 
involving the authority of the president of a corporation to execute an 
alleged contract, into the merits of which we need not go, it is said: 
“It is the general rule, now well settled, that third persons may act 


aipon the apparent authority conferred by the principal upon the agent 


and are not bound by secret limitations or instructions. By-laws of 
business corporations are, as to third parties, private regulations, bind- 
ing as between the corporation and its members or third persons having 
knowledge of them, but of no force as limitations per se as to third 
persons of an authority, which except for the by-laws would be con- 
strued as within the scope of agency.” Fay, vs. Noble, 12 Cush. 1; 
Rothbun vs. Snow, 123 N. Y. 343, 25 N. E. 379, 10 L. R. A. 355.” 
Ryan et al. vs. Charles E. Reed & Co., 165 N. E. 396. J. W. Santry 
and E. S. Underwood, both of Lynn, for plaintiffs. E. B. Cook and 
H. C. Splane, both of Boston, for defendant. 


Minnesota. 


On amending a manufacturing corporation’s charter. The Minne- 
sota constitution provides that “Each stockholder in any corporation, 
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excepting those organized for the purpose of carrying on any kind of 
manufacturing or mechanical business, shall be liable to the amount of 
stock held and owned by him.” This is the so-called stockholders dou- 
ble liability. The corporation whose stock is here involved was organ- 
ized to manufacture certain named commodities. The articles con- 
tained no provisions for amendments thereto. Subsequently at a special 
stockholders meeting called for the purpose an amendment to the 
articles were adopted, but not unanimously, to authorize the carrying on 
of a mercantile and trading business. Later, at the annual meeting, the 
action at the special meeting was approved and ratified, but not by 
unanimous vote of the outstanding shares. A receiver now seeks an 
order for a determination and making of an assessment. The Supreme 
Court of Minnesota affirms the order of the court below denying the 
petition, saying that as the law permits an amendment only of a nature 
“which an original certificate of a corporation of the same kind might 
lawfully have contained,” and as an original charter could not have been 
granted as to a manufacturing and mechanical corporation with the 
provisions of the amended charter, “it was beyond the power of the 
corporation, at least without the unanimous vote of all the stockholders, 
to amend its articles as was attempted” as otherwise there would have 
been an impairment of the contractual relationship between the respec- 
tive stockholders and the corporation. West Duluth Land Co. vs. 
Northwestern Textile Co., 224 N. W. 245. Washburn, Bailey & Mitch- 
ell, of Duluth, for appellant. Fryberger, Fulton & Boyle, of Duluth, 
for respondent Power and heirs of Sheridan. Charles E. Adams, of 
Duluth, for respondent American Exchange National Bank as repre- 
sentative of Stack’s Estate. Courtney & Courtney, of Duluth, for 
respondents Anna J. and Don. J. McDonald. 


New Jersey. 


Issue of stock for a note. Into the merits of the case we do not 
go; it is reported here merely because of the following quotation from 
the opinion of the United States Circuit Court of Appeals for the 
First Circuit. “While it, as a New Jersey corporation, could not accept 
in payment of its capital stock anything but cash or its equivalent, 
yet stockholders who participated in and assented to the issue of stock 
for a note secured by their subscription agreement are estopped from 
attacking the issue of stock because not issued for cash. Cook on Cor- 
porations, vol. 1, § 39. See First National Bank vs. Cornell, 8 App. 
Div. 427, 40 N. Y. S. 850.” McCallum vs. Wing, 30 F. (2d) 505. 
Hugh W. Ogden, of Boston, Mass., for plaintiff in error. Burt D. 
Whedon, of New York City (George S. Selfridge, of Boston, Mass., 
Wing and Russell, of New York City, and Coolidge & Hight, of 
Boston, Mass., on the brief), for defendant in error. 


New York. 


Available names for domestic and foreign corporations in New 
~ York. Under date of April 27, 1929, the New York state tax 
authorities announced that more than 100,000 business corporations face 
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dissolution and revocation of their charters this year because of failure 
for a period of five years to file an annual franchise tax return and to 
pay the tax. In December the Secretary of State will make proclama- 
tion of the corporations then delinquent declaring such corporations dis- 
solved and their charters forfeited. Delinquent corporations may avoid 
having their names included in the proclamation by making settlement 
of the delinquent taxes and by the payment of penalties and interest 
before June 30. The revocations are not effective until six months 
after the date of the proclamation but all companies delinquent on June 
30 will be subject to dissolution. During the six months period after the 
proclamation listed corporations may be reinstated by payment of the 
taxes due, penalties, and interest, and a fee of $50 to the Secretary 
of State, and during such period the names will be protected but there- 
after, unless reinstatement has been effected the names will be available 
to other corporations, domestic and foreign. Our Albany office is 
prepared to assist counsel for corporations that may be on the de- 
linquent list to the end that the names of such corporations be not in- 
cluded in the Secretary of State’s proclamation list or that reinstate- 
ment be effected before the expiration of the six months subsequent to 
the proclamation. 


Ohio. 


Dissolution of a corporation and its effect on the contract obliga- 
tion with the preferred stockholders. The contract between a cor- 
poration organized many years ago and its preferred stockholders that 
on insolvency or dissolution the preferred stockholders shall be paid 
full par value of their stock (to the extent that funds are available) 
before anything is paid to the common stockholders, and that after a 
certain date the stock is redeemable at the option of the company at 
$115. The first provision is statutory. The company was recently 
merged with another and then voted to dissolve. Notice was given to 
the preferred stockholders that their stock would be taken up at par. 
The stockholders claim $115. In this they are sustained by the court 
which points out that there was no insolvency or dissolution as con- 
templated by the statute (an inability to pay debts, a taking over by 
the court, a marshalling of assets, payment of debts, distribution to 
stockholders, and dissolution), and no voluntary legal dissolution under 
the old code provision because the vital conditions set thereby could not 
be met and any purported dissolution thereunder was entirely invalid. 
The court then says that the question whether or not a legal dissolution 
was effected under a recently enacted statute is not before it and is 
not decided, but “There is, however, no power in the Legislature to 
alter an existing contract between the corporation and another, or be- 
tween different classes of stockholders with each other. * * * Because 
the legal dissolution of the United States Company could not be had 
at the time it was attempted under the old law, and because the dissolu- 
tion under the new law cannot be employed so as to impair the contrac- 
tual rights of the preferred stockholders, the judgment of the common 
pleas court (for the preferred stockholders) is affirmed.” The United 
States Can Co. vs. Freiberg, 30 Ohio App. 476. Pogue, Hoffheimer & 
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Swifter and Swifter Service 
In Delaware or New York 
Incorporations 


More hours clipped from the time required to ef- 
fect incorporation in those cases where every hour 
saved means big interests protected ! 

Through the cooperation of The Corporation 
Trust Company and Curtiss Flying Service, Inc., the 
first practical demonstration of airplane 
service in incorporation was made May 
6—with the results sensationally her- 
alded in the newspapers as in the clip- 
ping herewith reproduced. 

Its success was so decided that The 
Corporation Trust Company at once 
completed arrangements with the Cur- 
tiss company by which it is able to offer 
this fast airplane service to New York 
lawyers for either Delaware or New 
York incorporation whenever the 
interests involved make such speed 
desirable. 

With this new service a Dela- 
ware incorporation can be com- 
pleted in about three hours, and a 
New York incorporation in about 
four hours, from the time papers 
leave the New York flying field. 

This includes both filing and re- 
cording. 

An estimate as to the extra fee 
to be charged in any given case will 
gladly be furnished on request. 





The Corporation Journal 445 


—by The Corporation Trust 
Company, of course. The Cor- 
poration Trust Company has as- 
sisted the attorneys for the Cur- 
tiss interests in the incorporation 
and statutory representation of 
nearly a hundred different com- 
panies organized in various states 
for various purposes by the Cur- 
tiss interests. 
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Pogue, for plaintiff in error. Maxwell & Ramsey and Murray Season- 
good, for defendant in error. 


Oklahoma. 


Promoters of a corporation never organized are required to re- 
turn money paid in as subscriptions to stock. The Oklahoma Su- 
preme Court, affirming the judgment below, holds in this case, into the 
merits of which it is unnecessary to enter, that it is no defense in an 
action against the promotors of a corporation never organized for re- 
covery on account of payments made as subscriptions to stock in the 
contemplated corporation “that such stock money was paid out for 
expenses preliminary to organization. Fletcher on Corporations, §339.” 
Alkire et al. vs. Acuff, 272, P. 405. Bailey & Hammerly, of Chickasha, 
for plaintiffs in error. Womack, Brown & Cund, of Duncan, for de- 
fendant in error. 


Washington. 


Right of stockholder to inspect books of corporation, including 
stock record. A by-law of the defendant corporation, here, pro- 
vides that the secretary shall maintain a stock book containing the 
names of all stockholders of record, addresses, transfer data, etc., etc. 
A short time after acquiring a small amount of stock in the corporation 
the relator made application to the proper officers to inspect all of the 
books and records. Access to the stock book referred to above was 
refused. Application was then made for a writ of mandamus to com- 
pel the officers to permit an examination of all the books. The writ 
was issued. The Supreme Court of Washington affirms the judgment 
saying that the particular by-law has all the force and effect of a statute 
and that “a stockholder in this state has an absolute right to examine 
all the books and papers of the corporation at proper and reasonable 
hours, unless it affirmatively appears that the purpose of the examina- 
tion is inimical to the best interests of the corporation, and the burden 
is on the corporation to affirmatively show such improper purpose.” 
Neither court found any evidence of an “improper purpose,” though the 
corporation claimed that it affirmatively appeared that the purpose is an 
improper one. Lee vs. Goldsmith Dredging Co., et al., 273, P. 196. 
White & Cunningham and Glen E. Cunningham, all of Spokane, for 
appellants. Danson, Lowe & Danson, of Spokane, for respondent. 


Foreign Corporations 


Louisiana. 


Action against railroad in Louisiana on account of accident in 
Virginia. Briefly: At the office in New Orleans of the Louisville 
& Nashville, one of the Souther'n’s connecting lines into that city, a 
through ticket was sold to Washington, partially over the Southern. 
The respondent was injured in Virginia on the Southern and brought 
suit against the Southern in a Louisiana state court. The Southern ad- 
mitted doing some business in Louisiana where it has duly appointed 
an agent for service of process. The Southern conceded that it is sub- 
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ject to suit in Louisiana in certain cases but contended that in a suit 
such as the present on a cause of action arising without the state the 
Louisiana courts had no jurisdiction. The United States Supreme 
Court, affirming, in this regard, the judgment of the court below, 
holds that the local courts had jurisdiction since the Southern was 
doing business in Louisiana and had appointed an agent for service of 
process there, and the cause of action arose out of a contract for trans- 
portation entered into in New Orleans by the Southern through its 
agent the Louisville & Nashville. Louisville & N. R. Co. vs. Chatters, 
and Southern Ry. Co. vs. Same, 49 Sup. Ct. 329. J. Blanc Monroe, 
of New Orleans, La., and H. O’B. Cooper, of Washington, D. C., for 
petitioner Southern Ry. Co. Harry McCall, of New Orleans, La., and 
Ashby M. Warren, of Louisville, Ky., for petitioner Louisville & N. R. 
Co. George Piazza, of New Orleans, La., for respondent. 


Oregon. 


License fee requirements in event of appointment of additional 
state agents by foreign corporation (fire insurance companies). 
Though the law here involved relates to the doing of business in Oregon 
by foreign insurance companies, the holdings have some general appli- 
cation. Action is against the State Insurance Commissioner by a citizen 
of Oregon who seeks a license to act as an additional local agent of 
a foreign fire insurance company without the payment by the company 
of the $500 license fee required by the statute. The plaintiff prevailed 
below. The Supreme Court of Oregon reverses the judgment, enunciat- 
ing the established principles that a state may exclude foreign corpora- 
tions entirely, may prescribe the terms under which they will be admit- 
ted, may revoke license after having admitted (subject to constitutional 
requirements with respect to the obligation of contracts, vested rights, 
and due process of law), may, subject to like limitations, impose addi- 
tional restrictions and conditions on corporations already admitted, and 
finds that the stated requirement is not discriminatory, oppressive, or 
arbitrary and that in no respect does the law imposing the license fee 
violate the state or Federal constitutions. Herbring vs. Lee, State In- 
surance Commissioner, 269 P. 236. Willis S. Moore, Asst. Atty. Gen. 
(I. H. Van Winkle, Atty. Gen. on the brief) for appellant. Thos. Mac- 
Mahon, of Tacoma, Wash., and Karl Herbring, of Portland, for re- 
spondent. 





















Pennsylvania. 


Construction of large plants and chimneys constitutes “doing 
business.” For the purposes of this digest the sole question is 
whether or not the appellant company is “doing business” in Pennsyl- 
vania. “It sells to purchasers in Pennsylvania oil cracking and refin- 
ing plants manufactured outside of the state and also radial brick chim- 
neys.” The contracts provide that the “contractor shall furnish and 
provide all the necessary materials and perform all the necessary work 
for the complete construction” of the plants. During the year previous 
to the hearing the contracting company used 1,000 tons of brick in 
the construction of chimneys in Pennsylvania, most or all of which were 
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purchased in the state. “The time required to build one of the oil 
plants runs from six months to more than a year.” The Supreme 
Court of Pennsylvania in holding this to be “doing business” within 
the state (for purposes of service of process) says that the contracts 
are construction contracts rather than agreements of sale, and that if 
the company is “not doing business here, then no corporate contractor 
from outside could be said to be,” and differentiates the work done 
by the appellant company from that of a company selling a complex 
machine from a foreign state and coming into the state to instal it. 
Alcorn Combustion Co. vs. M. W. Kellog Co., 145 A. 125. Frederic 
L. Clark and John Franklin Shields, both of Philadelphia, for appel- 
lant. Benjamin O. Frick and Owen J. Roberts, both of Philadelphia, 
for appellee. 











































Taxation 


Illinois. 


Action may be brought by corporation on contract entered into in 
July at time franchise tax had not been paid, such tax having been 
paid before July 31. The Illinois statutes provide that the annual 
corporation franchise tax is due and payable on July 1. If not paid 
on or before July 31 the tax is deemed delinquent. Section 128 of 
Cahill’s 1927 Statutes provides that “No corporation required to pay a 
franchise tax or fee under the laws of this State shall transact any busi- 
ness in this State or maintain any action at law or suit in equity, unless 
such corporation shall have paid such franchise tax, or such fees and 
penalties when the same shall become due and payable until such fran- 
chise taxes, fees, and penalties have been paid in full.” Reversing 
the court below, the Illinois Appellate Court, First Division for the 
First District, is “of the opinion that a corporation ought not to be 
prohibited from transacting business before it is delinquent” and holds 
that in an action to recover the balance due for goods sold and delivered 
on July 8, 1927, the vendor corporation’s franchise tax not having been 
paid at that time, though it was paid on July 14, the defense of non- 
payment should have been overruled. The court further says: “Ob- 
viously we do not pass on the question whether a contract made by a 
corporation that has not paid.its annual franchise tax until after July 
31 is or is not valid, because that question does not arise here.” Parker- 
Holladay Co. vs. Bokum & Dingle, 252 Ill. App. 135. Austin E. Tor- 
ney (Harry F. Brewer, of counsel), for appellant. Defrees, Bucking- 
ham & Eaton (Robert E. Wright, of counsel), for appellees. 


Kentucky. 


Though a tax on the sale or use of gasoline is an excise rather 
than a tax on property it may not be imposed in the case of gasoline 
used in or in connection with interstate commerce. As stated in 
the digest of this case below in THE Journat for December, 1928, page 
307, Section 4224 b 1, Kentucky Statutes, Baldwin’s 1926 Supplement, 
prowdes for a tax of 5c per gallon on gasoline or other fuel oil sold 
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in Kentucky at wholesale. “At wholesale” is defined so as to include 
“any person who shall purchase or obtain such gasoline without the state 
and sell or distribute or use the same within the state.” The defendant- 
appellant is engaged in the operation of a ferry between points in Illi- 
nois and Kentucky the motive power of the boat being created by the 
use of gasoline which is purchased in Illinois. Action is by the state for 
the tax referred to above. The Court of Appeals of Kentucky upheld 
the tax saying that it was an excise and, on the Federal constitutional 
question (interference with interstate commerce)—‘“we are not pre- 
pared to say that the mere use of property in interstate commerce places 
it. beyond the state’s power to tax it.” The United States Supreme 
Court (April 8, 1929) reverses the judgment. “It is stipulated that 
75 per cent of the gasoline was actually consumed within the limits of 
Kentucky, but all of it in the making of interstate journeys.” The court 
says: “A tax, which falls directly upon the use of one of the means 
by which commerce is carried on, directly burdens that commerce. 
If a tax cannot be laid by a state upon the interstate transportation of 
the subjects of commerce, as this Court definitely has held, it is little 
more than repetition to say that such a tax cannot be laid upon the use 
of a medium by which such transportation is effected.” elson et al. 
vs. Commonwealth of Kentucky, 49 Sup. Ct. 279. James G. Wheeler, 
of Paducah, for plaintiffs in error. James M. Gilbert, of Frankfort, 
for defendant in error. 


Local ad valorem taxation of property intended for export stored 
temporarily; continuity of shipment. Reversing the decision of the 
Supreme Court of Louisiana, the United States Supreme Court (April 
8, 1929) finds that the oil here in question had not come to rest in 
Louisiana so as to give it a situs for local ad valorem duties. In the 
rather long discussion of the broad question involved numerous cases 
are cited and several quoted from; some are differentiated. The oil 
came from the Mid-Continent Field, purchased there by the petitioner 
company for export. It was shipped to it at St. Rose, Parish of St. 
Charles, under export rates. All of the oil was intended for export; 
no part of it was disposed of otherwise. It is stated that from 10 to 16 
trains of tank cars of oil are required to make up a ship’s cargo. Asa 
practical matter, and in order to save the heavy demurrage on ships and 
tank cars, as the oil cars come in the oil is transferred to petitioner’s 
storage tanks and there held until a ship, chartered by the buyer of the 
oil, is available, or until a sufficient quantity is on hand to make up a 
ship’s cargo. The quantity on hand is always awaiting either the ar- 
rival of a ship or accretions to provide a quantity sufficient to load a 
ship. Until loaded on a ship the oil is the property of the exporter, 
and is insured as such. The Supreme Court holds that under such 
circumstances and conditions the continuity required in a continuous 
exportation is present and that for the local jurisdiction to impose 
ad valorem duties on the oil in the storage tanks would be an interfer- 
ence with interstate and foreign commerce. Carson Petroleum Com- 
pany vs. Vial, Sheriff and Tax Collector, et al., 49 Sup. Ct. 292. George 
M. Burditt and John K. Murphy, both of Chicago, IIl., and William 
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E. Leahy, of Washington, D. C., for petitioner. Harry P. Sneed, of 
New Orleans, for respondents. 


Michigan. 


Situs of intangible personalty of a Michigan corporation is in 
Michigan for franchise tax purposes. In the May 1929 Journal, 
page 427, was reported the case of the Truscon Steel Company in which 
the Michigan state authorities were supported in their contention that 
for the purposes of the annual franchise tax based on paid-up capital 
and surplus, surplus meaning the value of the corporation’s property less 
its outstanding indebtedness and paid-up capital, property outside of 
Michigan being excluded in the determination, that all of the corpora- 
tion’s intangibles are to be considered as having their situs in Michi- 
gan. The Supreme Court of Michigan in its opinion remarked that 
“the fact that the adoption of such rule requires the Michigan corpora- 
tions to pay a much higher rate to this state under our statutes than the 
Pantlind Company is required to pay to Delaware, the state of its 
domicile, and the Dodge Company to Maryland, the state of its domi- 
cile, both of which states levy but a fraction of what is here levied, 
does not render the act invalid.” In the instant decision, handed down 
the same day and again supporting the tax, the court says : “With one ex- 
ception the questions here presented are disposed of by the decision 
handed down herewith in Re Truscon Steel Company. In that case the 
plaintiff maintained an office and conducted a small part of its business 
in this state, while in the instant case, the C. H. Hammond Company 
has no property physically located in Michigan, conducts none of its 
business in this state, and maintains its principal office in Illinois.” The 
court disposes of the arguments based on this difference by saying that 
it is apparent from the context of the statute itself that all domestic 
corporations are subject to the annual privilege tax, whether business 
be done in the state or not, to be computed on the same basis, in ac- 
cordance with their respective conditions. In Re C. H. Hammond 
Company, not yet officially reported. 


New York. 


Law providing for flat 6 cents per share foreign corporation 
license fee in the case of shares without par value held to be valid. 
In THE CorPoraTION JouRNAL for July, 1928, at page 234, was reported 
the decision of the United States District Court, District of Delaware, 
in this case (as In Re Thermiodyne Radio Corporation, Bankrupt) (26 
F. (2d) 713), wherein the tax law in question was held to be uncon- 
stitutional, and in THe Journat for January, 1929, page 330, note 
was made that the United States Circuit Court of Appeals for the 
Third Circuit had affirmed the judgment “on the opinion below.” The 
United States Supreme Court now reverses (May 13, 1929), holding 
the tax imposing statute (§181 of the Tax Law) valid. The New York 
Court of Appeals came to the same conclusion in the Griffith case (THE 
Jougnat for January, 1929, page 329). The tax in question is an 
initial fee exacted of foreign corporations having stock without par 
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value for the privilege of doing business in New York, based on the 
number of no-par value shares employed in the state during the first 
year. The rate is 6 cents per share regardless of the amount paid in 
on account thereof or of the value of the clear assets behind the shares. 
The like fee in the case of foreign corporations having par value stock is 
at the rate of % of 1 per cent based on the par value of the capital stock 
employed within the state during the first year. The tax was assailed as 
being unconstitutional as denying equal protection because of the alleged 
arbitrary discrimination resulting from the flat rate imposition in respect 
of no-par value shares (companies employing the same amount of capital 
in the state may have a widely differing number of no-par value shares), 
and from the fact that corporations with par value stock are differ- 
ently taxed. As stated, the Supreme Court finds that the method of 
imposing the tax does not infringe any constitutional immunity and 
that whatever discrimination there may be is not arbitrary or prohib- 
ited by the Fourteenth Amendment. State of New York vs. Latrobe, 
et al., Trustees, No. 601, October, 1928, Term. Not yet officially re- 
ported. 


Facsimile Signatures on Stock Certificates. 


Pennsylvania (now effective), California (90 days after adjourn- 
ment of the legislature), Nevada (effective July 1, 1929), and Ohio 
(effective July 23, 1929) have been added to the list of states whose 
laws authorize the use of facsimiles of the signatures of the proper 
officers on stock certificates countersigned by a transfer.agent and regis- 
trar. In California the registrar must be an incorporated bank or trust 
company and the facsimiles used must be of the signatures of the 
president and the secretary, or of the president only with the written 
signature of either the secretary or an assistant secretary. 


Delaware Corporations Organized. 


657 corporations were organized under the laws of Delaware from 
April 21 to May 20, as against 650 for the preceding 30-day period, and 
484 for the corresponding period of one year ago. 


Some Important Matters for June, July, 
August, September and October 


This calendar does not purport to cover general taxes or reports to other 
than state officials, or those we have been officially advised are not required to be 
filed. The State Report and Tax Service maintained by The Corporation Trust 
Company System sends timely notice to attorneys for subscribing corporations of 
report and tax matters requiring attention from time to time, furnishing information 
regarding forms, practices and rulings. 


Arizona—Report to Corporation Commission and Registration Fee due 
during June. Domestic and foreign corporations. 
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Arxansas—Anti-trust Affidavit due on or before August 1.—Domestic 
and foreign corporations. 

Annual Franchise Tax due on or before August 10.—Domestic 
and foreign corporations. 

Income Tax Return due on or before August 15, 1929, and on 
or before May 15 thereafter—Domestic and foreign corporations. 

Cairornia—Franchise Tax based on net income. Second installment 
due on or before September 15 in case of a calendar year return.— 
Domestic and foreign corporations. 

NOTE: This tax is in lieu of the former tax based on the value 
of corporate franchises. 

Connecticut—Income Tax due on or before September 1.—Domestic 
and foreign corporations. 

Annual Report due on or before August 15.—Domestic and foreign 
corporations. 

DELAwarE—Annual Franchise Tax due between April 1 and July 1.—Do- 
mestic corporations. 

Grorcia—Certified Statement for Registration due on or before Novem- 
ber 1—Domestic and foreign corporations. 

Ipano—Annual Statement due between July 1 and September 1—Domes- 
tic and foreign corporations. 

Annual License Tax due between July 1 and September 1.—Do- 
mestic and foreign corporations. 

Inttnors—Annual License Fee or Franchise Tax due on or before July 
1, but may be paid up to July 31 without penalty—Domestic and 
foreign corporations. 

Inp1iANA—Annual Report due within 30 days after June 30.—Domestic 
corporations. 

Iowa—Annual Report due between the first day of July and the first 
day of August——Domestic and foreign corporations. 

Additional statement due at the time of making the Annual Report 
in July—Foreign corporations. 

Matne—Annual Franchise Tax due on or before September 1.—Domes- 
tic corporations. 

MaryLanp—Franchise Tax due on or before September 1.—Domestic 
business corporations. 

Micuican—Annual Report and Franchise Tax due during July or Au- 
gust—Domestic and foreign corporations. 

Mississippi—Annual Report to factory inspector due during July—Do- 
mestic and foreign corporations. 

Annual Report due on or before June 30.—Domestic and foreign 
corporations. ‘ 

Missouri—Annual Statement, Registration and Anti-Trust Affidavit due 
during July—Domestic and foreign corporations. 

Montana—Annual License Tax based on Net Income due between June 

‘1 and June 15.—Domestic and foreign corporations. 
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NesraskA—Annual Report and Fee due during July—Domestic and 
foreign corporations. 
Annual Statement due on or before September 15.—Foreign corpo- 
rations. 

Nevapa—Annual List of Officers due on or before July 1—Domestic and 
foreign corporations. 

New Jersey—Franchise Tax due on or before first Monday in August. 
—Domestic corporations. 

New Yorx—Annual Return of Net Income on or before July 1.—Do- 
mestic and foreign business corporations. 

North Carotina—Annual Franchise Tax due on or before October 1.— 
Domestic and foreign corporations. 
Capital Stock Report to determine amount of franchise tax due 
between May 1 and July 1.—Domestic and foreign corporations. 

Nort Daxota—Corporation Report due during July.—Domestic and 
foreign corporations. 

Ox1to—Annual Franchise Tax due on or before July 15.—Domestic and 
foreign corporations. 

OxtaHoma—Annual Capital Stock Affidavit due between July 1 and 
August 1.—Foreign corporations. 
Annual License Tax Report due on or before July 31.—Domestic 
and foreign corporations. 

Orecon—License Fee due between July 1 and August 15.—Foreign cor- 


porations. 

Annual License Fee due within 30 days after July 15.—Domestic 
corporations. 

Annual Statement due during June——Domestic and foreign cor- 
porations. 


Ruope Istanp—Corporate Excess Tax due on or before first day of 
July.—Domestic and foreign corporations. 

TENNESSEE—Annual Report and Franchise Tax due on or before July 1.— 
Domestic and foreign corporations. 

Unitep States—Second Installment Income Tax due June 15.—Domes- 

tic corporations and foreign corporations having an office or place 
of business in the United States. 
Third Installment of Income Tax due on or before September 15. 
—Domestic corporations and foreign corporations having an office 
or place of business in the United States. 

WasHINGTON—License Fee due on or before July 1.—Domestic and for- 
eign corporations. 

West Vircinia—Tax statements due on or before July 1—Domestic 
. corporations. 
Annual License Tax due on or before July 1—Domestic and for- 
eign corporations. 
Fee to State Auditor as Attorney in Fact due on or before June 
30.—Foreign and non-resident domestic corporations. 

Wyominc—Annual statement and license tax due on or before July 1.— 


Domestic and foreign corporations, ; 












The Corporation Journal 


The Corporation Trust Company’s 
Supplementary Literature 


In connection with the various departments of its business 
The Corporation Trust Company publishes the following 
supplementary pamphlets and forms, any of which it is al- 
ways glad to send without charge to readers of The Journal: 









Analysis of Delaware Amendments of 1929. In this especially prepared 
pamphlet the full text of all provisions, both of the corporation law and 
the franchise tax law, which were changed by the amendments of 1929 
is so presented as to show (1) the law as it stood before amendment; 
(2) matter repealed; (3) new matter. Then, immediately following 
each section changed, is a short, clear explanation of the reason for and 
effect of the change. 











The New Decedent Estate Law of New York. The full text of the 


law as completely revised by the legislature of 1929, is given in this 
pamphlet. 






What Constitutes Doing Business. (Revised to July, 1928). A pamphlet 
containing brief digests of decisions selected from those in the various 
states as indicating what is construed in each state as “doing business.” 





Safeguarding Stock Transfers. Dealing with the many pitfalls in trans- 
ferring stock on a corporation’s books. 





Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for business corporations, the 
attractive provisions for non par value stock, and a brief summary of 
the statutory requirements, procedure and costs of incorporation. 






Special Reports. When cases are decided that seem to be of some par- 
ticular interest or significance in connection with the matter of doing 
business by foreign corporations, The Corporation Trust Company 
sometimes issues one of these special reports. One on the Southwest 

Company case is now available. 










Transfer Requirements Chart. This supplement to The Stock Trans- 
fer Guide and Service shows the classifications into which requests for 
stock transfers are divided and how the principal requirements for each 
classification may be determined, either by the transfer agent or the 

individual desiring transfer made. 
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ness of the service. 
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Picture Yourself— 


The Legal Periodical Digest of Commerce Clearing House is the only 
single source of information as to their full content. 


Each monthly mailing includes indexes and cumulative tables of articles 
and authors making the service a veritable encyclopedia of law-review law. 


Corporation and Public Utility Law 


Changes in these two branches of the law are so rapid that 
only the legal periodicals can keep up with them and_ those in- 
terested will find the Legal Periodical Digest an especially valuable help 





furnished every month 
withaconcise and high- 
ly informative digest of 
every important article 
in every important law 
review published in the 
English language! 





That is what the Legal Periodical Digest does for you. These law-re- 
view articles represent the latest and best thought, always on subjects of 
current vital interest to the legal profession, written by specialists in their 
respective fields, and practically all containing an exhaustive citation list of 
case and statute law involved. 


Send for a sample of the regular monthly mailing and 


COMMERCE CLEARING HOUSE, Inc. 
Loose Leaf Service Division of The Corporation Trust Co. 
529 S. Franklin St., Chicago, Ill. 


Send me, without cost or obligation, a sample mailing 
of the Legal Periodical Digest that I may demonstrate its 
usefulness. 


FOR eee eee ee OO eee Cerne een eee esses seeeesse 
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A Significant Trend 


A noticeable trend of the day among well- 
managed corporations is to put the details of 
transferring stock and keeping the stock rec- 
ords in the hands of a specially trained, exper- 
ienced and responsible Transfer Agent. 

The Corporation Trust Company possesses 
those qualifications in common with other trust 
companies but, a point that is coming more and 
more to be appreciated by corporation officials 
and their counsel, it has an added qualification 
exclusive to itself—its long, practical experience 
in the organization and corporate maintenance 
of corporations and the consequent practical 
knowledge of safeguarding the corporation’s 
interests at all points in its stock records. 

Complete information as to this company’s 
service as transfer agent or registrar may be 
obtained from any of the company’s offices. 


THE, COREQRATION TRUST COMPANY 


120 Broadway, New York 
Affiliated with 
Che Corporation Trust Company System 


15 Exchange Place, Jersey City 
Combined Acssts o B6lllen Deflare 
Chicago, 112 W. Adams St. 
Pittsbur; B 


Oli 
Wank e 18 1 
Les 
Atlanta, Healey Bid any Agency, 180 State St. 
Portland, Me., 281 St "John St. . Butt Agency, Ellicott Sq. Bid 


i iets toeeen taamnnni tina 
1 West Tenth Street, Wilmington, Delaware 





